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MB Docket No. 12-122 
File No. CSR-8529-P 

Attn: Chief Administrative Law Judge Richard L. Sippel 

MAR (O 2013 

OPPOSITION OF GAME SHOW NETWORK, LLC TO 
DEFENDANT'S OBJECTIONS TO GSN'S TRIAL EXHIBITS AND MOTION IN 

LIMINE TO EXCLUDE PORTIONS OF GSN'S WRITTEN TESTIMONY 

In its objections to GSN's hearing exhibits and written testimony, Cablevision seeks to 

foreclose the Presiding Judge's consideration of a broad universe of evidence plainly probative 

ofCablevision's discriminatory conduct. As described below, Cablevision's objections rely on a 

misunderstanding of the nature of the evidence it seeks to exclude, 1 as well as the rules of 

evidence, which permit testimony grounded in personal observation and experience and 

recognize a wide range of purposes for which evidence may be offered. In addition, 

Cablevision's objections are at odds with the basic idea that the Federal Rules of Evidence 

govern only to the extent that their application serves the ends of justice. 2 

1 To supplement the argument below, GSN appends hereto as Exhibit A a chart setting forth each 
ofCablevision's objections and GSN's corresponding response. 
2 See Comcast Cable Communications, LLC, Petition for Determination of Effective Competition 
ofFour Communities in Illinois, Mem. Op. & Order, DA 11-466, 26 F.C.C.R. 3726, 3730-31 
(2011); Application of the Federal Rules of Evidence to Commission Adjudicatory Proceedings, 
57 FCC2d 411 (1975) ("The possibility of variation from the Federal Rules of Evidence, by rule 
(continued ... ) 
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Cablevision's approach also arbitrarily narrows the Presiding Judge's broad discretion to 

determine at the hearing the reliability and weight of the evidence offered by the parties. 3 

Recognizing this wide discretion, GSN adopted a more targeted approach in its objections to 

Cablevision's hearing exhibits and written testimony, leaving to the Presiding Judge the ability to 

make any determinations regarding the reliability and weight of the evidence offered by the 

parties in the specific context in which the evidence is being offered. 

Cablevision should not be permitted to defend this action by preemptively excising 

forceful evidence of its discrimination from the record before the hearing begins. lnstead, any 

disagreements as to the admissibility of record evidence should be addressed at the hearing when 

the Presiding Judge has the opportunity to consider the evidence in the context of the relevant 

testimony. 

I. Objections to GSN Exhibits 

Cablevision has taken an expansive and inconsistent approach in objecting to GSN's 

exhibits, asserting numerous objections and seeking to exclude up to 48 direct case exhibits 

submitted by GSN. Many of its objections, however, are plainly contrary to its own approach in 

submitting exhibits. For this reason and for those set forth below, Cablevision's objections to 

GSN's exhibits must be rejected. 

or by ruling of the presiding officer, provides a desirable degree of flexibility in the conduct of 
administrative hearings. Nor does it follow that an administrative hearing should be conducted in 
precisely the same manner as a judicial trial."). 
3 On March 15, 2013, Cablevision submitted its (1) Objections to Complainant's Deposition 
Designations; (2) Motion In Limine to Exclude Portions of the Testimony of David Goldhill, 
John Zaccario, Dale Hopkins, and Kelly Goode; and (3) Objections to Complainant's Trial 
Exhibits. GSN responds to each ofCablevision's submissions in this omnibus opposition 
because Cablevision's submissions implicate overlapping legal and factual issues. Cablevision 
also filed a motion in limine to exclude portions of the written testimony submitted by GSN's 
experts, Timothy Brooks and Hal Singer. GSN responds to that motion in a separate opposition. 
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Pleadings & Deposition Testimony (Exhs. 1, 3, 5, 207-214): Cablevision's hearsay 

objections to these materials are improper because GSN does not propose to offer the pleadings 

for admission as proof of its claims. GSN submitted the materials as a courtesy to the Presiding 

Judge to permit easy reference to the pleadings and testimony during the pretrial and trial phase 

of this proceeding. 4 Through counsel, GSN informed Cablevision of its intent to submit the 

pleadings as part of its exhibit set and conferred with Cablevision on the materials it intended to 

submit. Cablevision agreed, orally and in writing, to this approach, but it now objects to its prior 

agreement. 5 

Notably, Cablevision has objected only to the pleadings submitted by GSN (the 

Complaint, Reply, and Opposition to Cablevision's Surreply) and not to its own filings. To the 

extent that the Presiding Judge concludes the pleadings should be excluded from GSN's exhibit 

set, the pleadings filed by Cablevision (the Answer and Surreply, or GSN Exhs. 2 & 4) should be 

excluded as well. 

Documents post-dating February 2011 (Exhs. 134, 141, 142, 144, 145, 147, 149, 151, 

153, 155, 157, 159-162, 168, 172, 1736
): Cablevision objects on relevance grounds to a number 

4 GSN notes that undersigned counsel adopted a similar approach in a prior hearing proceeding 
before the Presiding Judge. In The Tennis Channel, Inc. v. Comcast Cable Communications, 
LLC, MB Docket No. 10-204, the parties put in a complete set of the pleadings and deposition 
testimony through the exhibit submissions process, and the Presiding Judge allowed those 
materials into the record. 
5 Email from R. Baneman toN. Trivedi, Mar. 6, 2013, attached hereto as Exhibit B. 

purpose 
portion ofthe chain is 
(continued ... ) 
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of documents that post-date February 1, 2011, the implementation date of Cablevision's tiering 

decision with respect to GSN. It argues that such documents could not have been relevant to 

Cablevision's decision-making and must thus be excluded. 

This argument is flawed in several respects. First, it ignores the elementary principle that 

evidence generated after a decision is made can often be probative ofthe decision-for example, 

a simple admission that a decision was made for a particular reason could post-date the decision 

itself. Further, Cablevision's objection also ignores the fact that there are multiple relevant 

decision points at issue in this case, including but not limited to: 

• December 3, 2010: The date on which Cablevision announced its plan to tier GSN; 

• February 1, 2011: The date on which it effected the tiering of GSN after Derek 
Chang, at the time DIRECTV's Executive Vice President of Content Strategy and 
Development and a member of the GSN management committee, formally refused to 
carry Wedding Central on DIRECTV; 

• March 8, 2011: The date on 
carriage because, in part, 

• Every day since, in which Cablevision continues to discriminate against GSN and in 
favor of its affiliated networks. 9 

7 GSN Exh. 138. 
8 See GSN Exhs. 202 & 203. 
9 GSN notes that, in the Tennis Channel proceeding, the Presiding Judge considered and relied 
on evidence concerning an instance of programming competition involving the networks at issue 
that post-dated by nearly two years the discriminatory carriage decision about which Tennis 
Channel complained. See GSN Notice Exh. 8, Tennis Channel, Inc. v. Comcast Cable 
Communications, LLC, Initial Decision of Chief Administrative Law Judge Richard L. Sippel, FCC 
llD-01, MB Docket No. 10-204, File No. CSR 8258-P, 26 FCC Red 17160, ~ 26 & n.95 (2011) 
(continued ... ) 
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fudeed, Cablevision's position mischaracterizes GSN's allegations of discrimination by 

limiting them to one singular, static point in time. Rather, GSN complains not only of the 

decision to move the network to the sports tier but also of an ongoing violation of Section 616--

that is, Cablevision's continuing refusal to provide nondiscriminatory carriage to GSN. For this 

reason, materials that post-date February 2011 continue to be relevant because they show that 

GSN remains entitled to protection under Section 616 and that Cablevision continues to deny it 

h c. . . d 10 t e 1air carnage It eserves. 

Notably, even as Cablevision objects to post-February 1, 2011 documents in GSN's 

exhibit set, it has at least 44 documents in its exhibit set from after that date, several of which are 

programming, marketing, and ratings documents for WE tv and GSN. fu other words, 

Cablevision takes the untenable position that GSN should be precluded from submitting 

documentary evidence from after the effective date of the tiering but that no such limit need 

apply to itself. 11 To state this position is to refute it. 

Customer Complaints (Exhs. 110, 113, 115, 117, 119, 126, 139): Cablevision objects 

to a number of emails and letters from Cablevision subscribers responding to Cablevision's 

decision to tier GSN. These communications are highly relevant, in that they rebut Cablevision's 

suggestion in this litigation that GSN is not "must-have" programming or not valued by its 

subscribers. fudeed, Cablevision placed the topic of subscriber response at issue by asserting 

(discussing Comcast's efforts to seek Wimbledon rights for Versus in 2011, two years after the 
2009 carriage decision at issue in that case). 
1° Consider, for instance, if GSN rebranded itself and overhauled its programming to become a 
sports network in late 2011. Cablevision would undoubtedly point to and seek to rely on that 
fact to insist that it should not be required to move GSN off of the sports tier. 
11 fu the event that the Presiding Judge excludes documents post-dating February 1, 2011 from 
GSN's exhibit set, he should do so across-the-board, excluding all Cablevision exhibits from 
after the same date. 
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that it did not anticipate its customers would care if GSN were tiered. It cannot now move to 

exclude communications that suggest otherwise. Moreover, Cablevision's own economic expert 

testifies as to the outcome of tiering GSN and specifically testifies concerning consumer 

response to the tiering event. The communications at issue provide factual evidence relevant to 

the Presiding Judge's evaluation of Mr. Orszag's analyses and testimony. 

Cablevision contends the communications are inadmissible hearsay. However, GSN is 

not offering them into evidence for the truth of their contents. Rather, GSN seeks to introduce 

the emails into evidence for the purpose of demonstrating that Cablevision had notice of its 

subscribers' discontent with the decision to tier GSN and their confusion over GSN' s placement 

on a sports tier. 12 Moreover, the emails are not likely to cause unfair prejudice or confusion or to 

mislead the Presiding Judge. The Presiding Judge is well aware that the contents of the emails 

are mere opinion and that they are not to be understood as a systematic review of Cablevision's 

business practices. 

Third-Party Website Materials & News Articles (Exhs. 7, 40, 114, 168, 170, 171, 

177): Cablevision objects to the introduction of various public news articles and third-party 

website materials. GSN's position-consistent with the experience of undersigned counsel in a 

prior proceeding before the Presiding Judge-is that all such materials should be entered into 

evidence and given the weight the Presiding Judge deems appropriate. To the extent that these 

materials present any concerns about reliability, such concerns can be adequately addressed 

12 In any event, if the Presiding Judge concludes the statements are hearsay, GSN believes it can 
show that Cablevision regularly receives customer complaints in the ordinary course of its 
business and has a system in place to compile and track such complaints. Accordingly, these 
materials fall within the business records exception to the hearsay rule. See Fed. R. Evid. 803(6). 
In addition, they are admissible because they bear the requisite indicia of reliability. 
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through the Presiding Judge's exercise of discretion in assigning them the weight he believes 

they deserve. 

At the same time that it attempts to preclude GSN's use of third-party materials, 

Cablevision seeks to introduce comparable third-party documents in its exhibit set, including 

Cablevision Exhs. 212 and 213. Those materials were downloaded and printed from the 

websites of other distributors and will not be sponsored by any witness with first-hand 

knowledge of the information they contain. Again, the inconsistency in Cablevision's position is 

stark. It offers no support for the arbitrary distinction it seeks to draw between the publicly-

available, third-party materials on its own exhibit list and the above-listed exhibits submitted by 

GSN. 

Remaining Exhibits: Cablevision's remaining hearsay objections cannot stand because 

GSN will be able to show that the exhibits at issue do not constitute hearsay or that they fall 

within one ofthe recognized exceptions to the hearsay rule, as set forth below . 

• 
sports tier, MavTV, 
present, will not be at parties 's 
testimony would be submitted to the Presiding Judge by designated transcript. In 
compiling its exhibit set, GSN included all documents marked as exhibits at 
depositions that were captured by its designations to facilitate the l:"resmmg 

review of the 

• GSN Exh. 21: Business Records, Fed. R. Evid. 803(6). This sort of document is 
regularly maintained in the ordinary course ofGSN's business and falls within the 
purview of the marketing department, which was, at the time, overseen by Dale 
Hopkins. 

• GSN Exh. 22: Business Records, Fed. R. Evid. 803( 6). This sort of document is 
regularly maintained in the ordinary course of GSN' s business and falls within the 
purview of the marketing department, which was, at the time, overseen by Dale 
Hopkins. 
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Business Records, Fed. R. Evid. 803(6); Admission of a 
. WE 

of a party-opponent are not hearsay. 

• GSN Exh. 47: Business Records, Fed. R. Evid. 803(6). This sort of document is 
regularly maintained in the ordinary course ofGSN's business and falls within the 
purview of the programming department, which was, at the time, overseen by Kelly 
Goode. 

• GSN Exh. 91: Business Records, Fed. R. Evid. 803(6). This sort of document is 
regular! y maintained in the ordinary course of GSN' s business and falls within the 
purview of the · which at the · 
Goode. 

• GSN Exh. 92: Business Records, Fed. R. Evid. 803(6). This sort of document is 
regularly maintained in the ordinary course ofGSN's business and falls within the 

. fth . d rtm t h. h t th f b K ll • ! ! • 

• GSN Exh. 114: Business Records, Fed. R. Evid. 803(6). This sort of document is 
regularly maintained in the ordinary course ofGSN's business and falls within the 
purview of the distribution department, which was, at the time, overseen by Dennis 
Gillespie, who was transitioning his responsibilities to Dale Hopkins. 

• GSN Exh. 134: Not Offered for Truth; Business 
exhibit is not offered into evidence for its truth but rather 

receives commumcatwns 
m the ordmary course of her business. 

• GSN Exhs. 159-162: Business Records, Fed. R. Evid. 803(6). These
- are regularly maintained in the ordinary course of GSN' s business and fall 
within the purview of the programming department, which was, at the time, overseen 
by Kelly Goode. 

13 GSNExh. 208, MartinDep. Tr. 144:17-146:23. 
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• GSN Exh. 172: Not Offered for Truth; Business Records, Fed. R. Evid. 803(6). 
1 nh•nrt·"""" the exhibit for its truth but merely to demonstrate 

In any event, GSN believes it will be able to show 
regularly receive and maintain communications like GSN 

Exh. 134 in the ordinary course of their business. 

• GSN Exb. 177: Not Offered for Truth. As described in further detail in Section II, 
infra, this document is not offered for the truth of its contents. Moreover GSN 
submitted Exh. 177 

II. Objections to GSN Deposition Designations 

After exchanging proposed deposition designations and counter-designations, GSN and 

Cablevision conferred on their respective objections. In an effort to narrow the issues before the 

Presiding Judge, GSN agreed to forgo all of its objections to testimony excerpts designated by 

Cablevision. Cablevision, by contrast, maintains three of its objections, seeking to exclude 

relevant testimony from the deposition transcripts of its Chief Executive Officer, James Dolan 

and WE tv's Senior Vice President for Scheduling & Acquisitions, Elizabeth Don~e. 14 Those 

objections should be rejected, as explained further below. 

A. Cablevision CEO James Dolan 

Cablevision objects to 

14 The portions of designated testimony to which Cablevision objects and its objections are 
attached hereto as Exhibit C. 
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The evidence is probative of the 

illegitimacy ofCablevision's decisionmaking process and has very little likelihood to cause 

unfair prejudice or to confuse or mislead the Presiding Judge. 

In this litigation, 

Cablevision has asserted that its decision to tier GSN was motivated by a desire to cut costs, in 

light of company-and market-wide-cost pressures. In other words, it has put at issue in this 
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case the financial performance of and cost-control measures undertaken by the company. 

Accordingly, Mr. Dolan's beliefthat 

is relevant here. 

Mr. Dolan further testified that he believes 

-· Cablevision's decisionmaking process at the time of the tiering decision is clearly 

relevant to this litigation. As such, the fact that its chief executive stated 

B. WE tv SVP Scheduling & Acquisitions Elizabeth Doree 

Cablevision objects on hearsay grounds to testimony from Ms. Elizabeth Doree, a senior 

programming executive at WE tv, concerning 

Cablevision has also objected to the 

introduction of a printout from the CAB website, listed on GSN' s exhibit list as GSN Exh. 177. 

The printout is a profile of the Oxygen network and includes a section on the viewers targeted by 

that network, including men and persons 18-49 and 25-54. 

First, GSN notes that Cablevision itself inserted CAB information into the proceeding 

when it 

-· Second, the CAB's Oxygen profile is not hearsay because it is not being offered into 

evidence for its truth. GSN is not seeking introduce the exhibit and related testimony in order to 

prove that Oxygen in fact targets men 18-49 or 25-54, as listed on the profile. Instead, the 

material was 
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Because the website profile and related testimony is not being offered 

for its truth, it cannot be properly characterized as hearsay, and Cablevision's objection cannot 

stand. 

III. Objections to Written Direct Testimony of GSN Fact Witnesses 

Cablevision has taken an expansive approach in objecting to GSN's written direct 

testimony, wielding evidentiary rules in an attempt to silence GSN's witnesses. For example, 

Cablevision seeks wholesale exclusion of GSN testimony describing Cablevision' s efforts to 

condition fair carriage ofGSN on DIRECTV's agreement to carry Wedding Central. 

Cablevision mischaracterizes the nature of the testimony it seeks to exclude, which is both 

admissible and central to this proceeding. For these reasons and those set forth below, 

Cablevision's objections to GSN's written testimony should be rejected. 

A. The GSN Witnesses May Testify Based on Personal Knowledge. 

"A witness is deemed competent to testify unless it is nearly impossible that he had first-

hand observation." 15 Yet Cablevision seeks to exclude a substantial portion ofGSN's written 

testimony on the basis that GSN's witnesses lack personal knowledge of the subjects addressed 

in their written testimony. GSN respectfully submits that the parties' witnesses should be 

allowed to establish the foundation for their written testimony when they appear at the hearing. 

In the case that the Presiding Judge opts to address Cablevision's objections in advance of the 

hearing, for the reasons detailed below, each GSN witness must also be allowed testify based on 

15 Adkins v. Dirickson, 523 F.Supp. 1281, 1284-1285 (E.D.Pa., 1981), citing J. Weinstein & M. 
Berger, Weinstein's Evidence, P 602(02), at 602-5 (1978). 
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his or her extensive experience in the media industry and firsthand dealings with the subjects of 

his or her testimony. 16 

• David Goldhill Written Testimony: Mr. Goldhill has more than 20 years of 
experience in various roles in the media industry, 17 and has served as the 
President and Chief Executive Officer of GSN since 2007. In this role, he 
oversees the network's distribution and programming stratefl' and leads 
development of the network's viewing and advertising base. To effectively 
articulate and implement GSN's programming and development strategies, Mr. 
Goldhill reviews GSN's historical performance and strategy and regularly 
monitors GSN' s competitors, media trade press, and related sources of 
information. Based on his experience at GSN and in the cable business more 
broadly, Mr. Goldhill has personal knowledge of each aspect of his testimony, 
including the matters that are subject to Cablevision's challenge. 

o Mr. Goldhill may testify concerning GSN's 2004 re-branding strategy 
based on knowledge obtained from his predecessor Richard Cronin as well 
as from his review of GSN management committee materials. 19 

o Based on his monitoring ofGSN's competitors and review ofthe trade 
press, Mr. Goldhill has knowledge sufficient to testify concerning WE tv's 
programming schedule and target audience. 20 Similarly, based on these 
same sources as well as his review of comparative value analyses prepared 
by the GSN team and third parties, Mr. Goldhill may testify concerning 
the fact that Cablevision did not mo~er than GSN to the 
sports tier despite the fact that GSN-Cablevision's 
affiliated networks. 21 

o Based on his engagement in GSN' s efforts to avoid negative repositioning 
on Cablevision's systems, Mr. Goldhill has personal knowledge of the 

16 See id., quoting United States v. Espino, 317 F .3d 788, 797 (8th Cir.2003) ("While the 
ordinary rule confines the testimony of a lay witness to concrete facts within his knowledge or 
observation, the Court may rightly exercise a certain amount oflatitude in permitting a witness to 
state his conclusions based upon common knowledge or experience."). See also U.S. v. Wirtz, 
357 F.Supp.2d 1164, 1169 (D.Minn. 2005). 
17 GSN Exh. 218, Written Direct Testimony of David Goldhill, ~ 2 [hereinafter "Goldhill Written 
Direct"]. 

18 Id. ~ 1. 

19 /d.~ 5. 
20 /d.~ 10. 
21 

Id. ~ 21. 
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efforts ofGSN's management committee members to prevent Cablevision 
from placing GSN on the sports tier. 22 Indeed, as GSN's CEO, it was Mr. 
Goldhill's responsibility to engage with GSN's management committee on 
these matters. Mr. Goldhill is also capable of testifying to his 
understanding ofCablevision's position with regard to its negotiations 
with GSN management committee member Derek Chang. 23 

o Based on his regular review of industry trade press, and because it is part 
of his responsibility as GSN's CEO to monitor the network's competitors, 
Mr. Goldhill may testify to his understanding that Wedding Central 
struggled to obtain carriage. 24 Similarly, he may testify as to the nature of 
the networks on Cablevision's sports tier, which he examined after he 
learned that Cablevision intended to negatively reposition GSN. 25 

o Based on his experience in programming distribution, Mr. Goldhill has 
personal knowledge allowing him to appreciate and testify to the unique 
nature of the New York DMA in terms of a programming network's 
ability to build its audience and advertising base. 28 Moreover, the nature 
ofthe New York market is · and Cablevision's own 

Mr. 

• Kelly Goode Written Testimony: Ms. Goode has more than 20 years of 
experience in the television industry, with extensive experience in 

22 !d.~~ 17-19. 
23 !d.~~ 26, 27. 
24 !d.~ 22. 
25 !d.~ 29. 

26 !d.~ 25. 
27 CV Exh. 234, Written Direct Testimony of Thomas Montemagno, ~~ 7, 21 [hereinafter 
"Montemagno Written Direct"]. 
28 Goldhill Written Direct, ~ 31. 
29 Montemagno Written Direct,~ 19. 
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programming. 30 She served as GSN's Senior Vice President of Programming 
from 2008 to 2011. In that role, she managed all aspects of original 
programming, acquisition and production for the network. Since 2011, Ms. 
Goode has served as an in-house executive producer for GSN. 31 From her 
industry experience, regular review of trade press, and monitoring ofGSN's 
competitors, she has personal knowledge concerning WE tv's programming 
schedule and target audience. 32 In addition, she has personal knowledge of GSN 
and WE tv's competition for programming and talent. For example, Ms. Goode 
received pitches for programming including Divorce Rehab. 33 When she received 
such pitches, she regularly learned where else the programming was being sold. 
Indeed, it was critical to Ms. Goode's programming strategy to know which other 
networks were in competition with GSN for programming. 

• Dale Hopkins Written Testimony: Ms. Hopkins has over 30 years of experience 
in the television industry, including significant experience working at female
oriented networks. 34 Ms. Hopkins joined GSN is 2009, and served as the 
network's ChiefMarketing Officer. Since March 2011, she has served as the 
Executive Vice President of Distribution for GSN. 35 Based on her experience at 
GSN and her previous experience in the television industry, Ms. Hopkins has 
personal knowledge of each of the matters included in her written testimony, 
including those to which Cablevision objects. 

o Mr. Goldhill initially approached Ms. Hopkins about joining GSN is 2008. 
In their early discussions, Mr. Goldhill explained to Ms. Hopkins that she 
was hired to develop a marketing and branding strategy to highlight the 
network's newly-developed female-oriented original programming. He 
also made clear that he hired her, in part, because of her prior experience 
atE! Entertainment Television and the Style Network. Accordingly, Ms. 
Hopkins is able to testify as to her understanding of the reasons why she 
was hired. 36 

o During her tenure as GSN's Chief Marketing Officer, Ms. Hopkins 
regularly received information about the network's promotional 

30 GSN Exh. 219, Written Direct Testimony of Kelly Goode,~ 2 [hereinafter "Goode Written 
Direct"]. 

31 !d.~ 1. 
32 !d.~~ 10-11. 

33 !d.~ 11. 
34 GSN Exh. 220, Written Direct Testimony of Dale Hopkins,~~ 3-4 [hereinafter "Hopkins 
Written Direct"]. 
35 !d. ~~ 1-2. 

36 !d.~ 5. 
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opportunities. As a result, Ms. Hopkins has personal knowledge of 
proposed cross-promotion opportunities for WE tv's Downsized and 
Sunset Daze, and her industry experience allows her to draw reasonable 
inferences about the value of such crossover promotions. 37 

o Upon assuming her role as GSN' s Executive Vice President of 
Distribution, Ms. Hopkins undertook responsibility for GSN's distribution 
arrangements. Accordingly, Ms. Hopkins reviewed documents and 
information relevant to GSN's carriage and negotiation history with 
Cablevision, and may testify concerning these matters. 38 

o Based on her extensive indust~ause it is part of her 
responsibilities to understand- and their role in 
carriage negotiations and agreements, Ms. Hopkins is well prepared to 
testify as to her understanding of what an · · 
executive would have known about 

o Based on her familiarity with GSN's level of distribution on each major 
distributor, and because it is her responsibility to maintain such 
familiarity, Ms. Hopkins can testify concerning the reasonable inferences 
she draws about the value proposition GSN offers those distributors. 41 

o Ms. Hopkins may testify regarding her personal concerns about the ways 
in which other MVPDs might follow Cablevision's lead with regard to 
GSN' s carriage or threatened to do so in order to extract rate concessions 
from GSN. 42 Indeed, her unchallenged testimony that other distributors 
have referenced the tiering in demanding lower rates from GSN suggests 
that her concerns are reasonably drawn from her personal experience. 43 

• John Zaccario Written Testimony: Mr. Zaccario has more than a decade of 
experience in the media industry. He joined GSN in 2008, and presently serves as 

40 Supra, n. 25. 
41 Hopkins Written Direct, ~~ 20, 21. 
42 !d.~ 22. 

43 !d. 
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the network's Executive Vice President, Advertising Sales. 44 Based on his 
experience at GSN and his knowledge of the advertising sales business, Mr. 
Zaccario has personal knowledge of the matters about which he testifies, 
including those to which Cablevision objects. 

o Based on his conversations with Mr. Goldhill and familiarity with GSN's 
programming and target audience--all of which were critical to his 
advertising sales efforts-Mr. Zaccario understood that his mandate was 
to identify and implement an advertising strategy consistent with GSN' s 
female-targeted programminf strategy. Accordingly, he may testify based 
on his personal knowledge. 4 

o In his role as Executive Vice President of Advertising Sales, Mr. Zaccario 
monitors GSN's advertising sales competitors, and draws reasonable 
inferences from his conversations with advertising buyers. As a result, he 
has personal knowledge sufficient to identify and testify concerning 
GSN' s competitive set from an advertising perspective. 46 

o Mr. Zaccario regularly meets with advertising executives, and therefore 
has personal knowledge sufficient to testify as to the criteria they use to 
make advertising purchasing decisions. Specifically, Mr. Zaccario can 
testify as to their requirement that they be able to view a given 
programming network at home. 47 He may also testify concerning 
advertising buyers' interest in GSN' distribution trajectory, and the impact 
of GSN being placed on Cablevision's sports tier. 48 On the same basis, he 
has personal knowledge to testify concerning the fact that advertising 
buyers have been deprived of access to GSN, 49 and to describe instances 
in which buyers have inquired as to the absence of GSN on Cablevision 
systems. 5° 

44 GSN Exh. 221, Written Direct Testimony of John Zaccario, ~~ 1-3 [hereinafter "Zaccario 
Written Direct"]. 

45 !d.~ 3. 

46 !d.~ 6. 

47 !d.~ 9. 
48 
!d.~~ 12, 13. 

49 !d.~~ 9, 10. 

50 !d.~ 11. 
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B. GSN's Testimony is Reliable and Admissible. 

Cablevision objects to portions ofGSN's written testimony on the basis ofhearsay. Yet 

Cablevision bypasses the threshold question-whether each challenged statement is in fact 

hearsay because it is offered for the truth of the matter asserted. Only if it is do the exceptions to 

the hearsay rule come into play. 51 As described below, each portion of the testimony that 

Cablevision disputes on the basis of hearsay is either not offered for the truth of the matter 

asserted or falls into a recognized hearsay exclusion. In any case, Cablevision's hearsay 

challenges are essentially academic because the challenged testimony has indicia of reliability, 

and therefore it is admissible in this proceeding. 52 

• David Goldhill Written Testimony: 

o Mr. Goldhill testifies that "Mr. Gillespie reported that Cablevision 
opposed a new agreement on terms consistent with the previous agreement 
but · to GSN on the same terms set 

The quoted testimony is non-hearsay because GSN 
offers it for the purpose of establishing its effect on the hearer, not the 
truth of the statement- indeed, Cablevision's representation that GSN 
would continue to be carried on the same terms proved to be false. Rather, 
the testimony at issue plainly bears upon GSN' s handling of its 
negotiations with Cablevision following the expiration of its affiliation 
agreement, as well as GSN's expectations concerning the status of its 
carriage with Cablevision. 

o Mr. Goldhill testifies concerning Cablevision' s tying fair carriage of GSN 
to the willingness ofGSN's part-owner, DIRECTV, to carry the 

51 See, e.g., United States v. Detrich, 865 F.2d 17, 20 (2d Cir. 1988). 
52 See Michael Couzens, Esq. Margaret Miller Esq., Letter, DA 11-709, 26 F.C.C.R. 6020, 6024 
n. 28 (2011) ("hearsay evidence may be admissible in administrative proceedings if there are 
some indicia of reliability"), citing Echostar Communications Corp. v. FCC, 292 F.3d 749, 753 
(D.C. Cir. 2002); Wine Country Radio, Memorandum Opinion and Order, 11 FCC Red 2333, 
2334 (1996). In Couzens, the Commission found that a declaration challenged on the basis of 
hearsay was reliable because it was corroborated by email evidence. 
53 Goldhill Written Direct, ~ 12. 
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floundering Wedding Central. 54 To the extent that any portion of Mr. 
Goldhill's testimony concerning Cablevision's illicit Wedding Central 
proposal is deemed hearsay, it is nonetheless admissible because it has 
indicia of reliability. In fact, it is supported by written documentary 
evidence in the form of emails. 55 

• concerning GSN 
is admissible. 56 

The challenged a document, GSN's programming 
department maintained in the regular course of business and was within Ms. 
Goode's purview as head of the programming department. Accordingly, the 
document and associated testimony are admissible in this proceeding. 57 

• John Zaccario Written Testimony: 

54 !d. ~~ 17-19. 

o Mr. Zaccario's testimony concerning GSN Exhibit 8, a network strategy 
presentation. The testimony to which Cablevision objects introduces the 
presentation, which GSN created and maintained in the regular course of 
business. 58 The exhibit and Mr. Zaccario's testimony are therefore 
admissible. 59 

o Cablevision objects to Mr. Zaccario's testimony identifying GSN's 
competitors from an advertising perspective. 60 But Mr. Zaccario's 
testimony concerning GSN's competitive set bears the requisite indicia of 
reliability to support its admission because it is buttressed by documentary 
evidence. 61 

o Mr. Zaccario testifies concerning the criteria employed by advertising 
purchasing executives, the unique nature of the New York market, and the 
particular harms associated with the action Cablevision took in the New 
York market. 62 Contrary to Cablevision's objection, Mr. Zaccario's 
testimony is non-hearsay because GSN offers this testimony to establish 

55 See GSN Exh. 93, 99, 102. 
56 Goode Written Direct,~ 5. 
57 See Fed. R. Evid. 803(6) (business records exception). 
58 Zaccario Written Direct,~ 3. 
59 See Fed. R. Evid. 803(6) (business records exception). 
60 Zaccario Written Direct,~ 6. 
61 !d.~ 6; GSN Exh. 11. 
62 !d.~~ 9, 11, 12, 13. 
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the state of mind of advertising buyers-not, for example, the truthfulness 
of any buyer's claim that GSN's retracted distribution renders it a less 
desirable network for advertising placement. 

C. GSN's Testimony Is Probative of Whether Cablevision's Tiering ofGSN 
Constitutes Discrimination. 

Cablevision objects on relevance grounds to testimony concerning GSN's performance 

after the tiering event. 63 It argues that such testimony is not probative of whether Cablevision's 

decision to put GSN on the sports tier constituted discrimination on the basis of affiliation 

because it could not have impacted Cablevision's decision-making. 

As discussed in detail above, Cablevision's position cannot be sustained because 

Cablevision engages in continuing discriminatory conduct by its ongoing refusal to restore GSN 

to its broadly-distributed tier or otherwise carry the network in a nondiscriminatory manner. 

Accordingly, portions of written testimony from GSN's fact witnesses concerning programming 

or other network initiatives implemented after the tiering event are highly relevant and probative 

of Cablevision's continuing discrimination. For this reason, Cablevision' objections to the 

following portions of GSN' s written direct testimony must be rejected: 

• Goldhill Written Testimony~ 8-Testimony describing recent programming 
developments including new seasons of the The Newlywed Game and Baggage; 

• Goode Written Testimony~ 5-Testimony referencing GSN programming 
strategy documents; 

• Goode Written Testimony~ 6-Testimony ciscussing introduction ofGSN's 
original program Love Triangle; 

• Goode Written Testimony~ 8-Testimony describing programs introduced to 
GSN' s lineup including Dancing with the Stars and American Bible Challenge; 
and 

63 Cablevision challenges the following testimony: Goldhill Written Direct, ~ 8; Goode Written 
Direct,~~ 5, 6, 8; Zaccario Written Direct,~ 5. 
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• Zaccario Written Testimony, 5-Testimony identifying GSN programming 
highlighted in GSN advertising sales presentations including Love Triangle. 

In any case, the degree of relevancy required is in the discretion of the Presiding Judge. 64 

CONCLUSION 

For the reasons set forth above, GSN respectfully requests that the Presiding Judge deny 

Cablevision's motions to exclude the testimony and exhibits identified in its March 15, 2013 

motions. 
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